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ABSTRACT

Legal aid/legal representation is an essential element of a fair, humane and efficient
criminal justice system that is based on the rule of law. The right to legal
representation is a precondition of children’s access to justice. Children left alone
without any independent legal counsel are not only deprived of their voice, but are also
subject to numerous abuses as they are often intimidated and not aware of their rights,
although these are guaranteed by almost all of the countries in the world. The right to
legal representation of children in conflict with the law is proscribed by the ICCPR, the
ECHR, and specifically regarding children only the UN Convention on the Rights of the
Child (CRC). However, even though these international instruments provide a
consistent of standards on child-friendly measures for the provision of legal assistance
to children, they do so in a very general manner. Only the Council of Europe Guidelines
on Child-Friendly Justice, gives specific guidance on how lawyers, paralegals, should
interact with child clients and their families, with child and other victims, with the
police and prosecuting agencies, or with courts or tribunals designated to adjudicate
cases. Therefore, there is much space for future development of possible international
legal document that will address this issue in more specific manner.

‘There can be no keener revelation of a society’s soul than the way in which it treats its
children.’
NELSON MANDELA

INTRODUCTION

Legal aid/legal representation is an essential element of a fair, humane and efficient criminal
justice system that is based on the rule of law. It is a base for the further enjoyment of other
human rights, including the right to a fair trial, the right to liberty and security of person, the
right to be free from torture and inhuman and degrading treatment. The Universal Declaration
of Human Rights! reaffirms that the respect of legal representation is an important safeguard
that ensures fundamental fairness and public trust in the criminal justice process. The right to
legal representation is a precondition of children’s access to justice.

Often children are given long pre-trial detention in unequipped facilities to harbor juveniles,
are given prison sentences and are locked up in prison conditions, which often do not meet the
international criteria; sometimes with adults, sometimes for very minor offences or no
offences at all, and most often children are not provided with free legal representation that
could improve the treatment of children in the criminal proceedings.

1See General Assembly Resolution 217 A (IlI), the Universal Declaration of Human Rights. Available at
www.un.org/en/documents/udhr. Last accessed 10/10/2017
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Nevertheless the right to defense and legal representation is a fundamental one. Children left
alone without any independent legal counsel are not only deprived of their voice, but are also
subject to numerous abuses as they are often intimidated and not aware of their rights,
although these are guaranteed by almost all of the countries in the world.

There are numerous international and regional human rights instruments that proscribe for
the right of legal representation. However, some are more specific than others when in case of
children in all judicial proceedings. Nevertheless, they set certain international standards that
should be the baseline in the creation of national legislation with respect to legal
representation, especially regarding juvenile justice.

INTERNATIONAL AND REGIONAL STANDARDS
“Legal aid is an essential element of fair, humane and efficient criminal justice system
that is based on the Rule of Law and that it is a foundation for the enjoyment of other
rights including the right to a fair trial

Numerous research into human rights of children reveal an array of legal and practical barriers
that impede children’s access to justice and which disproportionately affect children in
vulnerable situations.? Court fees, the costs of legal representation, distance to justice
institutions, lack of information generally and lack of child-sensitive procedures discourage
children from accessing remedies. Legal advice and legal aid services have not sufficiently
taken children into account, and the existing resources allocated to these are insufficient
lacking effectives and consistency.*

The right to legal and other appropriate assistance of children, especially in the context of
criminal proceedings, is established under international human rights law. The United Nations
Principles and Guidelines on Access to Legal Aid in Criminal Justice Systems specify that: ‘Legal
aid provided to children should be prioritized, in the best interests of the child, and be accessible,
age-appropriate, multidisciplinary, effective and responsive to the specific legal and social needs
of children.’>

However, the issue of legal representation to children and in children in conflict with the law
has relatively recently found itself on the international, regional and, as well as, on national
agendas.® The right to legal representation of children and of children in conflict with the law is

2 The Johannesburg Declaration on the Implementation of the United Nations Principles and Guidelines on Access
to Legal Aid in Criminal Justice Systems Johannesburg, South Africa June 24-26, 2014. Available at
http://www.legal-

aid.co.za/InternationalConference/International Conference on Access to Legal Aid in Criminal Justice Systems
/Home files/2014%20]Johannesburg%20Declaration%200n%20Implementation%200f%20UNPGLA.pdf. Last
accessed 10/09/2017

3 UNICEF Children’s Equitable Access to Justice: Central and Eastern Europe and Central Asia, 2015. Available at
https://www.unicef.org/eca/Equitable access to justice for children in Central and Eastern Europe and Centr
al Asia - v2 1.pdf. Last accessed 10/09/2017

4 Ibid.
5 The United Nations Principles and Guidelines on Access to Legal Aid in Criminal Justice Systems. Available at
https://documents-dds-ny.un.org/doc/UNDOC/LTD/V12/528/23/PDF/V1252823.pdf?OpenElement. Last

accessed 10/09/2017.

6 Commission on Crime Prevention and Criminal Justice Twenty-second session Vienna, 22-26 April 2013 Follow-
up to the 12t United Nations Congress on Crime Prevention and Criminal Justice and preparations for the 13th
United Nations Congress on Crime Prevention and Criminal Justice E/CN.15/2013/CRP.1
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proscribed the International Covenant on Civil and Political Rights (ICCPR),” the European
Convention on Human Rights (ECHR)8and specifically regarding children only the UN
Convention on the Rights of the Child (CRC).?

These international and regional legal frameworks are clear regarding states’ duties with
respect to legal representation of children and children in conflict with the law.10 They also
provide for new strategies for delivering legal aid through the use of alternative mechanisms
especially the ICRC.

The ICCPR as a general human rights instrument deals with legal representation in general in
its Article 14.3(b), and 14. 4.11 However, it tackles the issue in a general way and does not
speak of children in a separate manner. The ICCPR states that everyone including juvenile
person will have adequate time and facilities for the preparation of his defense and to
communicate with counsel of his own choosing, the procedure shall be such as will take
account of their age and the desirability of promoting their rehabilitation.1?

Similar, the ECHR approach in its Article 6, is even more unspecific and refers to a child’s
“representative,” but does not define the concept beyond implying that a representative need
not be formally trained in the law and that any system of assistance should take a child’s
evolving capacity into account.13 However, it is common understanding that the ECHR’s Article
6 imposes a positive obligation to establish a court system, which upholds this right - for
example, by providing interpreters or legal aid in criminal proceedings.l* Article 6 of the
European Convention on Human Rights (ECHR) guarantees the right to a fair trial in both civil
and criminal proceedings thus the right to legal representation applies in both procedures.
Furthermore, the case law of the European Court of Human Rights, stresses the vital
connection between the right to legal assistance and the general interest in guaranteeing the
right to a fair trial. The ECHR also points out that the legal representation should be effective in
addition to just being there.’> This can be seen from Artico v. Italy,'® where the Court stressed
that ... The Convention is intended to guarantee not rights that are theoretical or illusory but
rights that are practical and effective. . . . [M]ere nomination does not ensure effective assistance

7The International Covenant on Civil and Political Rights, United Nations General Assembly with Resolution
2200A (XXI), 19 December 1966. Available at http://www.ohchr.org/EN/Professionallnterest/Pages/CCPR.aspx.
Last accessed 10/09/2017

8 Convention for the Protection of Human Rights and Fundamental Freedoms, European Court of Human Rights,
Council of Europe. Available at http://www.echr.coe.int/Documents/Convention ENG.pdf. Last accessed
10/09/2017

9 United Nations Convention on the Rights of the Child, adopted and opened for signature, ratification and
accession by General Assembly resolution 44/25 of 20 November 1989 entry into force 2 September 1990, in
accordance with article 49. Available at http://www.ohchr.org/EN/Professionallnterest/Pages/CRC.aspx. Last
accessed 10/10/2017

10 [nternational Legal Protection of Human Rights in Armed Conflict, United Nations Human Rights Office of the
High Commissioner, 2011. Available athttp://www.refworld.org/docid/4ee9f8782.html. Last accessed
10/10/2017;

11 JCCPR Article 14.

12]JCCPR Article 14.

13 Article 6 of ECHR.

14 Ibid.

15 Article 6 (3) (c) requires that the assistance of the lawyer be effective; formal appointment alone is not
sufficient, since the ECHR is intended to guarantee rights that are not theoretical or illusory but are practical and
effective.

16 Artico v. Italy, Judgment of May 13, 1980, European Court of Human Rights, Council of Europe. Available at
https://www.legal-tools.org/doc/773d09/pdf/. Last accessed 09/10/2017.
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since the lawyer appointed for legal aid purposes may die, fall seriously ill, be prevented for a
protracted period from acting or shirk his duties...."1”

When faced with a criminal charge, the right to legal assistance is explicitly set out in Article 6
(3) (c), providing that legal representation is mandatory in criminal cases.!® This was
reaffirmed in Jordan v. United Kingdom,!® when the Court found a violation of the state’s
procedural obligations under Article 2, because the family members of a man unlawfully killed
by the police were not given legal aid during the investigation.

The International Convention on the Rights of the Child has been more specific with respect to
the right to legal representation of children. Namely, Article 12 gives the child a right to be
heard in any judicial or administrative proceeding ‘either directly, or through a representative
or an appropriate body’ consistent with national law, which is still considered as a broad
approach.20

However, Article 40 is most specific on the issue of legal representation of juveniles.?! It
requires that a child in conflict with the law should be ‘informed promptly and directly of the
charges against him or her, and, if appropriate, through his parents or legal guardian, and to
have legal or other appropriate assistance in the preparation and presentation of his or her
defense.” Article 40 of the CRC further provides that a child in conflict with the law be given ‘a
fair hearing, according to law, in the presence of legal or other appropriate assistance...’??

Pursuant to this the Committee on the Rights of the Child further addressed children’s rights in
juvenile justice proceedings in its General Comment No. 10, where affirmatively declares that a
child in conflict with the law ‘must be guaranteed legal or other appropriate assistance in the
preparation and presentation of his/her defense,” and that such assistance must be free.?3

Also, the general Comment 10 stresses that the rights in Article 40(2) of the CRC ensures
minimum standards when comes to legal assistance: “meaning that States parties can and
should try to establish and observe higher standards, e.g. in the areas of legal assistance and
the involvement of the child and her/his parents in the judicial process....”2*

However, the Comment provides that legal aid can also be provided by social workers,
paralegals or others, but cautions that anyone who provides legal aid to a child ‘must have
sufficient knowledge and understanding of the various, legal issues...”2> which is contrary to the

17 Ibid.

18 Article 6 (3) (c) requires that “a person charged with a criminal offense” has the right to defend himself or
herself in person or through legal assistance of his or her own choosing or, if he or she does not have sufficient
means to pay for legal assistance, to be given it free when the interests of justice so require.

19 Jordan v. United Kingdom, Judgment of May 4, 2001. European Court of Human Rights, Council of Europe.
Available at http://www.equalrightstrust.org/ertdocumentbank/Hugh%20]Jordan%20v%20UK.pdf. :ast accessed
10/09/2017

20 CRC, www.ohchr.org/en/professional interest/pages/crc.aspx

21 CRC Article 40 (2) (b) (ii)

22 CRC Article 40 (2) (b) (ii), (iii)

23 UN Committee on the Rights of the Child (CRC), General comment No. 10 (2007): Children's Rights in Juvenile
Justice, 25 April 2007, CRC/C/GC/10, available at: http://www.refworld.org/docid/4670fcal2.html [accessed
10/09/2017].

24 [bid, paragraph 40.

25 See also the U.N. Rules for the Protection of Juveniles Deprived of their Liberty (“Havana Rules,” 1990), adopted
by General Assembly resolution 45/113 of 14 December 1990. See also the U.N. legal aspects of the process of
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law of many countries that have regulated the legal profession through law. Therefore it could
create confusion and the dangerous situation of non-professionals offering unsuitable legal aid
to children, which could be damaging to the overall outcome of the proceedings.

In order to regulate this matter in more specific way the UN has prepared the Standard
Minimum Rules for the Administration of Juvenile Justice (‘The Beijing Rules,’) that further
elaborates on the right to legal representation.?® The Rules require states to ensure that
‘throughout the proceedings the juvenile shall have the right to be represented by a legal
adviser or to apply for free legal aid where there is provision for such aid in the country.’?”

This approach encompasses the situations including when a child has no financial means to
engage a lawyer, thus pointing out that the state has the obligation to ensure that the legal aid
in such cases is free and accessible.?8 The Rules also provide that ‘in-service training, refresher
courses and other appropriate modes of instruction shall be utilized to establish and maintain
the necessary professional competence of all personnel dealing with juvenile cases.’??
However, the Rule does not explicitly requires conducting training of lawyers and their
specializations in Juvenile Justice, but it implies this possibility.3? Hence, the proper training of
professionals offering aid to children in criminal proceedings is specifically mentioned in the
United Nations Guidelines on Justice in Matters involving Child Victims and Witnesses of Crime,
approach to Justice for Children (2008).31

Having in mind the previously said, the Council of Europe recently released the most specific
regional document by now, articulating the meaning of child-friendly justice, including access
to legal assistance.3? The Council of Europe Guidelines on Child-Friendly Justice provides the
most comprehensive definition of child-friendly justice.33 Regarding legal representation the
Guidelines explicitly state that children should have the right to their ‘own legal counsel and
representation’ during judicial proceedings.3* The Guidelines state that all proceedings have to
be taken with the best interests of children and also specify that ‘children should be considered
as fully-fledged clients with their own rights and lawyers representing children should bring
forward the opinion of the child.”*> The Guidelines also provide that children involved in
judicial proceedings ‘should have access to free legal aid, under the same or more lenient

juvenile justice and must be trained to work with children in conflict with the law. Quoted in the General
Comment No. 10, paragraph 49.

26 United Nations Standard Minimum Rules for the Administration of Juvenile Justice (“The Beijing Rules”),
General Assembly Resolution 40/33 of 25 November 1995. Available at
http://www.ohchr.org/Documents/Professionallnterest/beijingrules.pdf. Last accessed 10/09/2017.

27 (Rule 15.1), page 9/17.

28 Jbid.

29 (Rule 22.1).

30 [bid.

31 United Nations Guidelines on Justice in Matters involving Child Victims and Witnesses of Crime, approach to
Justice for Children, adopted by the Economic and Social Council in its resolution 2005/20 of 22 July 2005, in para.
22 establish that “[c]hild victims and witnesses and, where appropriate, family members should have access to
assistance provided by professionals who have received relevant training... This may include assistance and
support services such as financial, legal, counseling, health, social and educational services, physical and
psychological recovery services and other services necessary for the child’s reintegration.” Available at
www.un.org/en/ecosoc/docs/2005 /resolution%202005-20.pdf. Last accessed 10/09/2017

32 The Committee of Ministers of Council of Europe Guidelines on Child- Friendly Justice (Nov. 2010). Available at
https://rm.coe.int/16804b2cf3. Last accessed 10/10/2017.

33 |bid.

34 Paragraph IV (D) (2) (par. 37)

35 (par. IV (D) (2) par. 40).
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conditions as adults, and that ‘lawyers representing children should be trained in and
knowledgeable on children’s rights and related issues, receive ongoing and in-depth training
and be capable of communicating with children and young people at their level of
understanding.’3¢

It could be observed that the Guidelines are so far the most specific document in elaborating
international standards and in legal representation of children in criminal proceedings,
concentrating on all important aspects of the legal aid given to children/juveniles offering
concrete measures to be implemented into national legislations.

CONCLUSION

Collectively, the analyzed international instruments provide a consistent but still very general
set of standards on child-friendly measures for the provision of legal assistance to children.
With the exception of the Council of Europe Guidelines on Child-Friendly Justice, none gives
specific guidance on how lawyers, paralegals, and others who provide legal assistance to
children should interact with child clients and their families, with child and other victims, with
the police and prosecuting agencies, or with courts or tribunals designated to adjudicate cases.
However, those international legal instruments even general in nature regarding legal
representation of children set strong base for further development in this field.
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