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ABSTRACT

On Saturday, 9t September, 1922, the Turkish army entered Smyrna,
the richest and most cosmopolitan city in the Ottoman Empire. The
city's vast wealth created centuries earlier by powerful dynasties, its
factories teemed with Greeks, Armenians, Turks, and Jews. Together,
they had created - a predominantly Christian and Greek city - that was
unique in the greater Islamic world. But to the majority of Turkish
nationalists, Smyrna and its Christian population was a city of infidels
that should be ethnically and religiously cleansed. At Smyrna, the
Japanese had been the only country to send ships to rescue refugees
from the slaughter. Purpose of this article is to examine the marine
insurance aspects of the story relating to the "TOKEI MARU", a Japanese
steamship, and her brave captain who, by emptying her cargo holds,
rescued more than 800 people and brought them to safety at the port
of Piraeus. The authors examine the jettisoning of above vessel’s cargo
in exchange for saving Greek refugees in light of the General Average
principle.

GENERAL AVERAGE

The "General Average”, as part of the law of necessity, recognises that the risk of loss of a ship and
her cargo (as a whole) is apparently and reasonably greater than the significantly smaller
expenditure (damage) suffered among the participants of the maritime adventure. It consists of a
voluntary sacrifice of property made, or extraordinary expenditure incurred, in a time of peril
threatening the whole property involved in a common maritime adventure, with a view to
preserving it from that peril, and embodies the principle that when such a sacrifice has been made,
or expenditure incurred, the whole property preserved shall contribute to the loss sustained, or
the expenditure incurred, as the case may be.

The doctrine of General Average has deep historic origins. It formed part of the Rhodian Law, and
was in existence centuries before marine insurance was known at all. The Rhodians were originally
an agricultural people, but early in their history turned to commerce in order to dispose of their
surplus products. They were harassed by their neighbours, who continually waged war upon them,
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but by 916BC, they had obtained the mastery of the sea. At about this time they promulgated a
system of maritime jurisprudence, which became the basis of the Athenian and Roman, Byzantine
code, that also transferred to the Arabs and then into and of all modern laws relating to commerce
and navigation. No reference to insurance is found in this system, but General Average is
recognised as a commercial custom.

Example

Value of cargo thrown overboard: 10,000
e Boatworth 100,000 pays = 8,334
e Merchant1- 10,000 pays = 833
e Merchant 2 -10,000 pays = 833
e Merchant 3 receives € 10,000

It was customary in the early days for merchants to travel with their wares and there might be in
the same ship several merchants, each journeying with his / her goods in order to sell them at the
port of destination and therefore buy other goods with the proceeds. During the course of the
voyage let it be supposed that a severe storm arises threatening the safety of the ship and making
necessary the casting overboard of part of the cargo in order to lighten the vessel. Naturally, a
dispute ensues as to whose goods shall be sacrificed, each merchant preferring that his / her
neighbour's goods and not his own be cast out. There is, however, little tune for argument when a
ship is labouring in a storm and, in order both to prevent such disputes and to effect the saving of
vessels and their cargoes without having all the loss fall on any one or two individuals whose cargo
could most easily be jettisoned, the custom arose of having each person interested in the venture,
whether shipowner or cargo owner, contribute to make good the loss suffered by those whose
property was sacrificed. This custom soon obtained the force of law and is now part of the
commercial code of all maritime nations. The word average, as used in marine insurance, means
loss or damage, so that a General Average is a loss falling generally on all the interests involved in
a maritime venture as distinguished from Particular Average or a loss falling on one particular
interest.

There have been many legal definitions of general average, but probably the one most often quoted
is that is Lawrence J. in Birkley v. Presgrav:

“All loss which arises in consequence of extraordinary sacrifices made or expenses
incurred for the preservation of the ship and cargo comes within general average,
and must be borne proportionately by all who are interested”.

The Marine Insurance Act, 1906, embodies the following definition of general average, viz.:

1. Ageneral average loss is a loss caused by or directly consequential on a general average act.
It includes a general average expenditure as well as a general average sacrifice.

2. There is a general average act where any extraordinary sacrifice or expenditure is
voluntarily and reasonably made or incurred in time of peril for the purpose of preserving
the property imperilled in the common adventure.

3. Where there is a general average loss, the party on whom it falls is entitled, subject to the
conditions imposed by maritime law, to a rateable contribution from the other parties
interested, and such contribution is called a general average contribution.
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The losses which give rise to general average contribution come, as above stated, under two heads:
1. Sacrifices of property;
2. Expenditure.

But before proceeding to consider these subjects, it will be well to emphasise the essential features
which must be present in order to give rise to general average contribution.

First of all, the common adventure must be in peril. The peril must be real and not imaginary, and
it must be imminent, that is to say it must be “substantial and threatening, and something more
than the ordinary perils of the sea”.? The fear of the possibility of encountering a peril is not
sufficient to give rise to a claim for general average contribution, nor is a mistaken idea that a peril
exists when in fact it does not.

In the case of Société Nouvelle d’Armement vs Spillers & Bakers, Ltd.? an action was brought by the
owners of a sailing vessel to recover from the charterers, who were the owners of the cargo, a
contribution towards the cost of hiring a tug to tow the vessel from Queenstown to Sharpness,
owing to the presence of enemy submarines in that neighbourhood. It was claimed by the owners
of the vessel that the sum paid for the hire of the tug was a general average expense. The claim
failed on the ground that, though the action of the master in engaging the tug probably minimized
the risk of the vessel being attacked by submarines, owing to her increased speed, there was no
evidence that the vessel and her cargo were exposed to any extra and abnormal peril.

Seaworthiness

While the printed and written form of policy sets forth the terms of the contract between the
Assured and the Underwriter, this agreement is subject to “implied warranties”. These implied
warranties are agreements not embodied in the terms of the Policy, but read into it by law. That is,
the parties to the contract agree by implication when making the insurance, that certain conditions
exist and that certain well-defined rules will be followed in the conduct of the voyage. These
implied warranties are the result of law court decisions of the preceding centuries with respect to
marine insurance policies, decisions which are, in many cases, merely the embodiment, in legal
form, of the customs and usages of merchants, and become just as binding on the Assured and on
the Underwriter as are conditions definitely expressed in the body of the Policy.

The most important of the implied warranties is that of seaworthiness. In order that this implied
warranty may be complied with, it is necessary that the vessel, at the commencement of the voyage
(or of any separate part of the voyage, if divisible) be suitably constructed and equipped, properly
officered and manned, and sufficiently fuelled and provisioned, for the carrying of the specified
cargo insured on the particular voyage described.

In this respect and as the M/V “TOKEI MARU” was not a passenger ship, by carrying passengers
without the consent of her Underwriters - even during an extreme situation, breached the implied
warranty of seaworthiness
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